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NYS Says A Vacation Home is Not a Permanent 
Place of Abode, and Refunds Could Follow 
By Wayne K. Berkowitz, CPA, J.D. LL.M. 
 
A New York State Appellate Division ruling1 may present a refund opportunity for certain New York City/State residents 
with vacation homes. The ruling could be appealed and reversed, but as of this writing, it is binding authority. 

WHAT WERE THE CIRCUMSTANCES? 
In the case, the taxpayer was, without question, domiciled in New Jersey, owned a vacation home in Upstate New 
York, and commuted daily to work in New York City. The taxpayer used the vacation home for no more than three 
weeks per year and stored no personal effects there aside from those brought in for the brief stays. The home had a 
separate area that was occupied full-time by another resident. 

WHAT HAPPENED? 
The Appellate Division reversed a Tax Appeals Tribunal case and the long-standing rule that treated ownership of a 
New York vacation home as a “permanent place of abode” for statutory residency purposes. A statutory resident is 
defined as one who has a “permanent place of abode” in New York and is present in New York for more than 183 
days. In reversing the Tribunal, the Appellate Division concluded that it did not have a rational basis to determine 
that the taxpayer was a statutory resident merely because a dwelling could have been used as a permanent place 
of abode if, in fact, it was not used that way. It’s important to note that the taxpayer was not domiciled in New 
York. Had the taxpayer been domiciled in New York, he would have been subject to the New York resident income 
tax. 

The upshot is that according to the Appellate Division, a vacation home exception is now within the purview of the 
New York State Tax Law. 

CONSIDERATION 
While this is by no means a settled matter, a taxpayer who filed as a New York State/City resident based on the statutory 
residency test and spent little or no time at the property classified as a permanent place of abode in the State/City 
could consider filing for a refund. As always, we remind you that New York (and most jurisdictions) look to domicile in 
addition to the statutory residency test in determining whether one will be taxed as a resident. Any such decision should 
be made in light of your overall tax position and circumstances. 

If you have questions relating to this matter, contact Wayne K. Berkowitz at 212.331.7465 | wberkowitz@berdonllp.com 
or Richard Goldstein at 212.331.7557 | rgoldstein@berdonllp.com or reach out to your Berdon Advisor. 
1 https://casetext.com/case/obus-v-ny-state-tax-appeals-tribunal  

Berdon LLP is a full-service accounting and advisory firm which also offers specialized services such as state and local tax, trust and estate 
planning, family office services and business valuations. For more than 100 years, Berdon has served a variety  
of clients, including some of the nation's premier family-owned real estate companies, international law firms, advertising, architecture, and 
engineering/construction firms and noted figures in the arts and entertainment industry. 
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