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I. Introduction

In the wake of the Coronavirus Aid, Relief, 
and Economic Security (CARES) Act (P.L. 116-
136), the permutations of possible changes for 
2018 and 2019 partnership tax returns have 
expanded.

First, section 2307 of the CARES Act made a 
technical amendment to qualified improvement 
property (QIP) by retroactively including as 15-
year property QIP placed in service after 
December 31, 2017.1 Before the CARES Act, QIP 
was treated as 39-year nonresidential property 
under the general depreciation system (GDS) or as 
40-year property under the alternative 
depreciation system (ADS) method. Under either 
method, QIP was not eligible for first-year bonus 
depreciation under IRC section 168(k).

Second, section 2306 of the CARES Act relaxed 
the section 163(j) limitation rule for business 
interest expense for tax years 2019 and 2020.2 The 
CARES Act raised the section 163(j) limitation 
from 30 percent of adjusted taxable income (ATI) 
to 50 percent, but for partnerships the business 
interest deduction limitation is still 30 percent in 
2019 at the partnership level. Thus, a partnership 
still applies the previous limitation, and any 
disallowed amount is suspended at the partner 
level. However, in 2020 the CARES Act allows 50 
percent of the suspended excess business interest 
expense from 2019 as a deduction on the partner 
level. There is also a partnership election available 
to use the 2019 ATI amount for calculating the 
2020 limitation to allow for a higher business 
interest expense deduction. Moreover, the 50 
percent ATI limit applies to partnerships for 2020.

As before the CARES Act, small business 
taxpayers are generally exempt from the section 
163(j) limitation, unless the taxpayer is a tax 
syndicate.3 Also, taxpayers engaged in real 
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1
Section 168(e)(3)(E)(vii). In general, QIP includes any improvement 

to the interior of a nonresidential building that is placed in service after 
the building has been placed in service. However, specifically excluded 
from QIP are expenditures attributable to any enlargement of the 
building, elevators and escalators, and the internal structural framework 
of the building. Section 168(e)(6).

2
Section 163(j).

3
Sections 163(j)(3), 448(d)(3), 461(i)(3), and 1256(e)(3)(B).
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property trades or businesses can make a separate 
election to opt out of the limitation.4 An electing 
real property trade or business (RPTB) 
partnership that opts out is able to deduct all its 
business interest expense without limitation, but 
at the cost of using a longer depreciable life under 
ADS for its real estate assets.

Such partnerships must use the ADS recovery 
period to depreciate their nonresidential real 
property (40-year ADS life), residential rental 
property (30-year ADS life for property placed in 
service on or after 2018), and QIP (20-year ADS 
life for property placed in service on or after 
2018).5 Therefore, the interplay between the RPTB 
opt-out election and QIP deduction is important 
because it affects the depreciable life of QIP and 
whether bonus depreciation may be taken. This 
article navigates the options for reporting QIP 
changes on partnership returns in conjunction 
with the consideration of whether to revoke or 
make a late RPTB opt-out election.

II. Permutations of Possible Changes

With the change in depreciable life for QIP (15 
or 20 years), the consideration of the RPTB late 
opt-out election or revocation, and the election to 
opt out of bonus depreciation, there are generally 
six scenarios of possible changes to partnership 
returns. Real estate partnerships will generally 
fall into one of the following categories for the 
2018 or 2019 tax years:

1. a partnership that previously made an 
RPTB opt-out election and that will keep 
its election will switch from a 40-year ADS 
life on QIP to a 20-year ADS recovery 
period on QIP;

2. a partnership that wants to revoke its 
RPTB opt-out election and elect out of 
bonus depreciation will switch from a 40-
year ADS life to a 15-year GDS life on QIP;

3. a partnership that wants to revoke its 
RPTB opt-out election and take bonus 
depreciation on QIP will switch from a 40-
year ADS life on QIP to a 15-year GDS life 
and claim 100 percent bonus depreciation;

4. a partnership that didn’t previously have 
an RPTB opt-out election and didn’t elect 
out of bonus depreciation will switch from 
a 39-year GDS life to a 15-year GDS life on 
QIP and claim 100 percent bonus 
depreciation;

5. a partnership that didn’t previously have 
an RPTB opt-out election but did elect out 
of bonus depreciation will switch from a 
39-year GDS life to a 15-year GDS life on 
QIP (this scenario is unlikely because there 
was nothing to opt out of bonus 
depreciation for, other than on a protective 
basis); and

6. a partnership that didn’t previously have 
an RPTB opt-out election but wants to 
make a late RPTB opt-out election will 
switch from a 39-year GDS life to a 20-year 
ADS life on QIP.

III. IRS Administrative Guidance

Where do we begin the process for reporting 
the aforementioned CARES Act changes? To start, 
let’s summarize the three recently issued revenue 
procedures that shape the decision parameters.

A. Rev. Proc. 2020-22
Rev. Proc. 2020-22, 2020-18 IRB 1, allows the 

partnership to revoke a previously made RPTB 
opt-out election and enables the partnership to 
make a late RPTB opt-out election, the 
implications of which affect the partnership’s 
ability to take advantage of bonus depreciation. 
To withdraw the election, a partnership must file 
an election withdrawal statement with an 
amended Form 1065 or with an administrative 
adjustment request (AAR).

B. Rev. Proc. 2020-23

Rev. Proc. 2020-23, 2020-18 IRB 1, provides an 
exception to the general rule that prohibits 
partnerships from filing amended returns and 
Schedules K-1 for partnerships that do not or 
cannot elect out of the partnership audit regime 
under the Bipartisan Budget Act of 2015 (BBA) 
(P.L. 114-74). Thus, under Rev. Proc. 2020-23, BBA 
partnerships can file amended partnership tax 
returns for 2018 and 2019 to take advantage of the 
CARES Act relief, but there are special filing 
deadlines as discussed below.

4
Section 163(j)(7)(B).

5
Section 168(g)(8).
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C. Rev. Proc. 2020-25
Other than for the partnerships that withdraw 

the RPTB opt-out election  or make a late election, 
Rev. Proc. 2020-25, 2020-19 IRB 785, provides that 
a taxpayer can claim the QIP depreciation change 
by amending a return, filing an AAR, or by filing 
Form 3115 as a change in accounting method with 
either their 2019 or 2020 tax return to claim the 
cumulative depreciation effect with a section 
481(a) adjustment required for such change. Rev. 
Proc. 2020-25 also extends the time to elect out of 
bonus depreciation on 2018 and 2019 previously 
filed tax returns by way of Form 3115, an 
amended tax return, or with an AAR.

IV. Decision Tree on Partnership Reporting

Under the three revenue procedures, and 
depending on the category of change, a 
partnership may be able to (1) amend its return, 
(2) request an AAR, or (3) file an application for 
change in accounting method on Form 3115. 
These options would take into account whether to 
revoke or make the RPTB opt-out election, elect 
out of bonus depreciation, or claim the bonus 
depreciation on QIP.

Given the various options available, the first 
question to consider is whether the RPTB opt-out 
election will be withdrawn. One might withdraw 
the election because the QIP amount is large 
enough, when compared with the amount of 
potentially limited interest expense, to consider 
the revocation so as to allow for bonus 
depreciation. However, bonus depreciation may 
not be desired in other situations; for example, 
when the taxpayer operates in a state that does not 
adopt the bonus depreciation rule, and therefore 
requires an addback of the deduction to taxable 
income, which might create a state tax liability not 
otherwise due.

Q: Do you want to revoke the RPTB opt-out 
election?

If the answer to the above question is no (see 
the decision tree chart below) or there was no such 
opt-out election in the first place, the process for 
reporting the QIP change in depreciation is 
simple, because an automatic change in 
accounting method is available. A partnership 
that keeps the RPTB opt-out election will stay 
with ADS for QIP but switch from a 40-year ADS 

life to a 20-year ADS life. Similarly, a partnership 
that does not have an RPTB opt-out election in the 
first place will simply switch its QIP life from a 39-
year GDS life to a 15-year GDS recovery period, 
with either an election to opt out of or keep the 
bonus depreciation. State adjustments will need 
to be considered depending on whether the state 
conforms to the federal tax treatment.

A. Change in Accounting Method

When there is no withdrawal or change in the 
RPTB opt-out election, the simplest way to 
effectuate the QIP change is through an automatic 
change of accounting method (Form 3115). While 
the other options to amend returns or file an AAR 
are available, an automatic change of accounting 
method on Form 3115 can be filed in 2019 or 2020 
(for QIP placed in service in 2018 or 2019) using 
the one-year rule or two-year rule previously set 
forth in Rev. Proc. 2019-43, 2019-48 IRB 1107, 
section 6.01, and updated by Rev. Proc. 2020-25. A 
partnership can claim the cumulative 
depreciation difference as part of a section 481(a) 
negative adjustment. The automatic change in 
accounting method is administratively more 
efficient, and this method will likely be the most 
preferred manner for tiered partnerships and 
partnerships that have partners that do not want 
to amend prior-year returns.

Q: Do you want to revoke RPTB opt-out election?
On the other hand, if the answer to the above 

question is yes, the road to reporting becomes 
more burdensome for the partnership and its 
partners because Form 3115 is no longer available. 
Instead, the partnership must file an amended tax 
return for the year the RPTB opt-out election was 
made, and for any subsequent years already filed, 
to report the QIP adjustment (and thus, the 
partners must amend their returns as well), or the 
partnership must file an AAR with a push-out 
adjustment to the partners, which may have 
entirely different tax implications than filing an 
amended tax return.

B. Amended Return

For the reasons discussed in the AAR section 
below, when the answer is yes to the revocation 
question, in most instances the amended return 
will be preferred over the AAR. Under Rev. Proc. 
2020-23, a partnership that decides to file an 
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amended tax return to revoke the RPTB opt-out 
election must do so by October 15, 2021, for non-
BBA partnerships and by September 30, 2020, for 
BBA partnerships. The amended partnership 
return and each Schedule K-1 issued to the 

partners should reference “Filed Pursuant to Rev. 
Proc. 2020-23” at the top. The amended tax return 
for the year of the RPTB opt-out election should 
also include the election withdrawal statement. 
Amended state returns will also need to be 
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considered to reflect the changes on the amended 
federal returns.

If a partnership affirmatively revokes its RPTB 
election and elects out of bonus depreciation, it 
will use a 15-year GDS recovery period for QIP. 
But when a partnership revokes its RPTB election 
and does not elect out of bonus depreciation, it 
will transition from a 40-year ADS life on QIP to 
take the 100 percent bonus depreciation 
deduction. For states that do not recognize bonus 
depreciation, the partnership may use the 15-year 
life as the recovery period, or another period as 
specified by the state.

C. Administrative Adjustment Request

Beginning in 2018, a partnership subject to the 
BBA rules could not file an amended return and 
report amended partnership information to its 
partners after the return due date, except in 
limited circumstances.6 Hence, if a partnership 
wanted to report adjustments after filing the 
original return, it had to do so on an AAR. While 
Rev. Proc. 2020-23 now allows BBA partnerships 
to file amended returns solely for 2018 and 2019 
tax years, an AAR is still an option for BBA 
partnerships.

In general, if the AAR does not produce an 
imputed underpayment, the partnership must 
push out the adjustments to the reviewed year 
partners in the adjustment year.7 A partnership 
that files an AAR under section 6227(b)(2) to push 
out the resulting adjustments to its partners can 
use Form 1065-X, “Amended Return or 
Administrative Adjustment Request,” if paper-
filed, or Form 8082, “Notice of Inconsistent 
Treatment or Administrative Adjustment 
Request,” if e-filed. Also, Form 8985, “Pass-
Through Statement — Transmittal/Partnership 
Adjustment Tracking Report,” should be 
attached, and the partnership should furnish 
Form 8986, “Partner’s Share of Adjustment(s) to 
Partnership-Related Item(s)” to each of its 
partners. A partnership filing an AAR to revoke 
the RPTB opt-out election should include the 
withdrawal statement.

With an AAR, the partnership calculates the 
QIP change for the reviewed year (2018 or 2019, 
when the RPTB opt-out election was made) and 
pushes out the net adjustment to its reviewed year 
partners in the adjustment year (presumably 2020 
or 2021). The downward adjustment is then 
reflected on the affected partner’s income tax 
return as a reduction in that partner’s income tax, 
but not below zero. If the net downward 
adjustment in the reviewed year reduces the 
partner’s income tax liability in the adjustment 
year, a refund is permitted only to the extent that 
it results in an overpayment in the adjustment 
year.8 Any unused downward adjustment cannot 
be carried forward, which further limits the tax 
benefit of an AAR. Thus, it functions in effect as a 
nonrefundable credit.

A partnership filing an AAR federally may 
still need to consider filing an amended state 
return. With states that do not conform to the BBA 
or that have no formal guidance on making 
adjustments in the case of an AAR, it is possible 
that an amended state return is required for the 
earlier reviewed year, which creates a divergence 
in the tax treatment between the federal AAR and 
state returns.

V. Conclusion

In short, tiered partnerships and partnerships 
that want to avoid filing amended returns for 
their partners will likely choose to file Form 3115 
with the current year tax return being prepared. 
However, when this option is not available 
because of a revocation or late RPTB opt-out 
election, most partnerships will likely choose to 
report this change with the corresponding QIP 
difference on an amended tax return rather than 
on an AAR. This is because of the inability of a 
reviewed year partner to claim a refund beyond 
an actual overpayment of tax in the adjustment 
year. This difference is notable because it can limit 
the tax benefit otherwise available under the 
CARES Act. However, to avoid filing an AAR, 
taxpayers must be mindful of the short time frame 
available for filing an amended tax return under 
the new IRS administrative guidance. 

6
Section 6031(b).

7
Sections 6227(b)(2) and 6226.

8
Reg. section 301.6227-3(b)(1), Example 2.
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